IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
WESTERN DI VI SI ON

THOVAS LOGAN
Plaintiff
V. NO 3:96CV103-B-A
PENNACO HOSI ERY, an Operati ng
Di vi si on of Danskin, Inc., and

DANSKIN, I'NC., Individually
Def endant s

MVEMORANDUM OPI NI ON

This cause cones before the court upon cross notions for
summary judgnent, as well as the plaintiff's notion to strike. The
court has duly considered the parties' nenoranda and exhi bits and
is ready to rule.

FACTS

The plaintiff was enployed in the maintenance departnent of
t he defendant, Pennaco Hosiery, with a job title of Maintenance
Service-Boiler. He was injured on the job on Septenber 4, 1994,
and subsequently term nat ed by t he def endant on Septenber 12, 1995,
after his avail abl e nedi cal | eave had been exhausted. At the tine
of his termnation, the plaintiff's treating physician, Dr. Ernest
Lowe, had assigned a lifting restriction of 25 pounds, as well as
restrictions on such activities as wal king, standing, clinbing,
stoopi ng, kneeling, and crawing. The plaintiff's injury prevents

hi m from perform ng heavy | abor, though he asserts that he could,



W th reasonabl e accommobdati on, performthe duties of the position
of Mai ntenance Service-Boiler.

Shortly after his termnation, the plaintiff filed a charge of
discrimnation with the Equal Enploynent Opportunity Conm ssion
(EEQCC), asserting disability discrimnation in violation of the
Arericans with Disabilities Act (ADA). The plaintiff received
notice of the right to sue, and subsequently filed suit for
disability discrimnation in violation of both Title VII of the
Cvil Rghts Act of 1964 and the ADA, age discrimnation in
violation of the Age Discrimnation in Enploynent Act, and for
vi ol ations of both the state and federal Constitutions. This court
previously entered an order dismssing the plaintiff's age

di scrimnation and constitutional clains.

LAW
On a notion for summary judgnent, the novant has the initial
burden of showi ng the absence of a genuine issue of material fact.

Celotex Corp. v. Catrett, 477 U. S. 317, 325, 91 L. Ed. 2d 265, 275

(1986) ("the burden on the noving party may be discharged by
"showing' ...that there is an absence of evidence to support the
non-nmovi ng party's case"). Under Rule 56(e) of the Federal Rules
of GCvil Procedure, the burden shifts to the non-nobvant to "go
beyond the pl eadings and by...affidavits, or by the 'depositions,
answers to interrogatories, and adm ssions on file,' designate

"specific facts showng that there is a genuine issue for trial.""



Celotex Corp., 477 U S. at 324, 91 L. Ed. 2d at 274. That burden

is not discharged by "nere allegations or denials." Fed. R Gv.
P. 56(e). Al legitimte factual inferences nust be nmade in favor

of the non-nobvant. Anderson v. Liberty Lobby, Inc., 477 U S. 242,

255, 91 L. Ed. 2d 202, 216 (1986). Rule 56(c) nmandates the entry
of summary judgnent "against a party who fails to nake a show ng
sufficient to establish the existence of an elenent essential to
that party's case, and on which that party will bear the burden of

proof at trial." Celotex Corp., 477 U S. at 322, 91 L. Ed. 2d at

273. Before finding that no genuine issue for trial exists, the
court nust first be satisfied that no reasonable trier of fact

could find for the non-novant. Mat sushita Elec. Indus. v. Zenith

Radi o Corp., 475 U.S. 574, 587, 89 L. Ed. 2d 538, 552 (1986).

A Plaintiff's Mdtion for Summary Judgnent

The plaintiff has noved for summary judgnent on the issue of
l[Tability. The plaintiff asserts that the defendant failed to
tinmely respond to his request for adm ssions, and therefore the
matters therein should be deened admtted. The plaintiff clains
that said "adm ssions" establish the liability of the defendant.

Local Rule 6(e)(7) states that requests for adm ssions and
responses thereto shall be filed with the clerk of court. The

plaintiff asserts that the defendant failed to tinely file its



response to the plaintiff's request for adm ssions.! However, the
plaintiff has simlarly failed to file his request for adm ssions
with the clerk of court.? If the plaintiff is to hold the
defendant to the letter of the rule, then he, too, nust be held to
strict conpliance. Therefore, the court finds that the matters
contained within the plaintiff's request for adm ssions shoul d not
be deened adm tted, and the plaintiff's notion for summary judgnent

deni ed. 3

B. Defendants' Modtion for Summary Judgnent
To assert a claim under the ADA, the plaintiff nust offer
proof that (1) he has a disability; (2) he is a qualified
individual; and (3) he suffered an adverse enploynent decision

because of his disability. Turco v. Hoechst Cel anese Corp., 101

F.3d 1090, 1092 (5th Gr. 1996). The defendants maintain that the

! The plaintiff further asserts that the defendant failed to
tinmely serve its response upon the plaintiff. The court finds from
the evidence presented that the defendant did tinely serve its
response upon the plaintiff.

2 The court docket shows that both the request for adm ssions
and the response thereto were filed on January 29, 1997. The
plaintiff's notion for summary judgnent is based on the prem se
that his request for adm ssions was served on Decenber 3, 1996, and
that the defendants failed to respond within the thirty-day
deadl i ne. Wth both docunents docketed on the sanme date, the
def endants obviously filed their response in a tinely manner.

3 Even if the plaintiff's requests were deened adnmitted, the
statenents contained therein do not establish a prima facie case
that the plaintiff is a qualified individual wth a disability
(i.e., that he could perform the essential functions of the
position with or w thout reasonabl e acconmodati on).
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plaintiff is not a qualified individual. To prove that he is a
qualified individual, the plaintiff nust establish that he can
perform the essential functions of his position with or wthout
reasonabl e accommodation. 42 U S.C A § 12111(8) (1995); Turco,
101 F.3d at 1092. The determ nation as to whether a person is a
qual i fied individual nust be made as of the tinme of the enpl oynent

deci sion. Bonbard v. Fort Wayne Newspapers, Inc., 92 F. 3d 560, 563

(7th Cr. 1996).

The plaintiff attenpts to create a genuine issue as to what
constitutes the essential functions of his position. However, in
respondi ng to one of the defendant's interrogatories, the plaintiff
admtted that the essential functions of his job were set out in
t he defendant Pennaco's witten job description. Item nunbers 1
and 11 on the witten job description state:

1. Check and assure that all well water used is wthin

the tol erances of the prescribed test levels. The tests

are to include sanples fromthe boiler, salt softener

acid softener, water chillers and condensate returns.

11. Add chem cals to all water systens as required.

The details as to the physical requirenents necessary to perform
t he essential functions of the plaintiff's job are found within the
undi sput ed evi dence. Performng the two essential functions |isted
above requires that the plaintiff nove 200l b. barrels of sulfuric
acid froma storage location to the water and steamsystens, carry

50l b. bags of salt froma storage |ocation to the water system and

pour the salt into the system and tilt 700l b. barrels of oil to be
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drained into one gallon containers. Such lifting requirenents
greatly exceed the 25lb. Ilifting restriction placed upon the
plaintiff by his treating physician.

The plaintiff asserts that the defendant coul d make reasonabl e
accommodations which would allow him to perform the lifting
required by the position. Such accommodations include buying
smal | er bags of salt and purchasing a hand punp with which to punp
oil out of the barrels froman upright position. However, even if
t he enpl oyer coul d make reasonabl e accommodati ons that woul d al | ow
the plaintiff to avoid the heavy lifting required by the position,
the plaintiff still could not perform the other physica
requi renents of the job.

The notion anal ysis summary of Susan Al exander i ndicates that
over a four week period of time, the Maintenance Service-Boiler
spends approxi mately 98%of his tinme on his feet. Furthernore, the
nmotion analysis sunmary makes nunerous references to bendi ng and
climbing (in addition to lifting and continuous walking) as
physi cal requirenents of each of the plaintiff's duties. At the
time of his termnation, the plaintiff was restricted fromentering
into such physical exertion. The nedical report from Dr. Lowe
dated May 20, 1996, placed significant restrictions upon the
plaintiff's physical activity, including no nore than four hours of
standi ng and/ or wal ki ng i n an ei ght hour day and for no | onger than

thirty mnutes w thout interruption. The plaintiff was further



restricted fromkneeling and crawing, and was cautioned to do no
nmore than occasional cl i nmbi ng, bal anci ng, stooping and/or
crouching. Another nedical report from Dr. Lowe dated June 19,
1995, noted that the plaintiff had reached maxi mummedi cal recovery
and woul d have a permanent work restriction, which included limted
anbul ati on. There is no evidence that Dr. Lowe (or any other
physician) lifted or nodified these restrictions at any tinme prior
to the plaintiff's term nation

To performthe plaintiff's job requires the plaintiff to be
able to walk for extended periods of tine, and further requires
frequent bendi ng, stooping, reaching, clinbing, and lifting (wWthin
or without the 25Ib. Iimtation). The opportunity to sit, or even
to stand in one place wthout physical exertion is severely
[imted. Al though the plaintiff states that he does have sone
opportunities to sit while performng his job, he does not offer
any evidence that he could perform his duties while sitting for
four hours out of an eight hour day, as consistent with the
restrictions placed upon him by his treating physician.* The
plaintiff has offered no evidence that he could performthe duties

of his position wthout substantially violating the physical

4 When asked in his deposition about opportunities to sit
during his eight hour work day, the plaintiff nentions only two
possi bl e hours of intermttent sitting.
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restrictions placed upon himas a result of his injury.® He has
never stated that his job required no nore than occasional
clinbing, bal ancing, stooping and crouching, required no kneeling
or crawing, and required no nore than four hours a day on his
feet. The plaintiff has nerely stated that he believes he could do
the job if given the chance. Such testinony is insufficient to
prove that he could performthe essential functions of the position
with or without reasonabl e accommodati on.

The plaintiff further suggests that he could return to work if
t he defendant either elimnated the lifting requirenents of the job
or transferred him to another position wthin the conpany.
However, the ADA does not require an enployer to elimnate or
reassi gn the essential functions of a position, nor does it require
the enployer to transfer the enployee to a new job assignnent.

Wite v. York Int'l Corp., 45 F.3d 357, 362 (10th G r. 1995)

GQuneratne v. St. Mary's Hosp., 943 F. Supp. 771, 774-775 (S.D. Tex.

1996); Vaughan v. Harvard Indus. Inc., 926 F. Supp. 1340, 1348

(WD. Tenn. 1996).

C. Plaintiff's Motion to Stri ke

> The plaintiff's vocational expert does not even state that
the plaintiff could performthe essential functions of the jobwth
reasonabl e accommodati on. The vocational expert focuses his
attenti on on whet her or not the defendant has ot her positions which
the plaintiff could have filled. However, the ADA does not require
t he defendant to transfer the plaintiff to another position. Wite
V. York Intern. Corp., 45 F.3d 357, 362 (10th G r. 1995); Vaughan
v. Harvard Indus. Inc., 926 F. Supp. 1340, 1348 (WD. Tenn. 1996).
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Finally, the plaintiff noves to strike the declaration of
Susan Al exander, which contains a notion analysis sunmary. The
notion analysis sunmary details the anpunt of physical exertion
requi red of the person perform ng the Maintenance Service-Boiler
position, includingthe frequency and duration of lifting, wal ki ng,
bendi ng, clinbing, and sitting. The summary was conposed after
Al exander had foll owed the M ntenance Service-Boiler for several
days, and then interviewed both him and his supervisor. In her
affidavit, Al exander stated her position with the defendant, told
of how she created the notion analysis summary, and aut henti cated
the attached summary.

To be considered by the court as an exhibit to a notion for
summary judgnment, an affidavit nust: (1) be sworn upon persona
know edge; (2) state facts adm ssible at trial; and (3) be offered
by a conpetent affiant. Fed. R Cv. P. 56(e). The court finds
that the declaration of Susan Alexander neets all of the
prerequi sites, and therefore may be considered by the court in
ruling upon the notion for summary judgnent. In the notion
anal ysis summary, Al exander is not offering any opinion regarding
t he position of Miintenance Service-Boiler, but is nmerely reciting
facts that she observed. Thus, the court finds that the

plaintiff's notion to strike should be deni ed.

CONCLUSI ON



For the foregoing reasons, the court finds that the
plaintiff's notions to strike and for summary judgnent shoul d be
deni ed, and the defendants' notion for summary judgnent shoul d be
granted. An order will issue accordingly.

TH'S, the day of April, 1997.

NEAL B. BI GEERS, JR
UNI TED STATES DI STRI CT JUDGE
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